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QUESTION PRESENTED 


The question presented to this Court is: 
Whether the jury was erroneously instructed 
that a person may not use force to resist 
an arrest. even though the arrest is 


unlawful. 


This case has not previously been before this Court under 
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the same or a smiliar title. 


AQuestion Presented... .-- 
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The jurv was erroneously instructed that a person 
may not use force to resist an arrest even though 
the arrest is unlawful. . . . +. + + «+ + + © s « * 


AConclusion . 
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TREATISES 


Jur. 24, Assault and Battery, Vol. 6 


be 


Anderson, Wharton's Criminal Law and Procedure (1957 
ed.) 


Orfield, Criminal Procedure Under the Federal Rules 
(1966 ed.) 


erkins, Criminal Law (2d ed., 1969) 


CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 


D.C. Code, Title 22, Section 505 (1967 edition) 


D.C. Code, Title 22, Section 1121 (1967 edition) 


ourth Amendment, U.S. Constitution 


JURISDICTIONAL STATEMENT 
This Court has jurisdiction pursuant to 28 U.S.C. 8129. 


REFERENCE TO PARTIES AND RULINGS 


On May 25, 1970, Judge Oliver Gasch of the United States 


District Court for the District of Columbia ruled that he would 


instruct the jury that a person may not use force to resist an 


arrest, even if the arrest is unlawful (Tr 218-220). 


STATEMENT OF THE CASE 

Appellant was charged with two counts of assault on a 
police officer in violation of 22 D.C. Code $505a (1967 ed.). He 
was tried before the Honorable Oliver Gasch of the United States 
District Court for the District of Columbia. The jury convicted him 
on one count and acquitted him on the other. Appellant was sen- 
tenced to serve three months with the balance of the one to three 

ears suspended and probation. 

On November 24, 1968, Officer Elliott and Officer Henry, 
foth of the Metropolitan Police Department, received a radio run to 
2330 Nicholson Street, $.E. for a disorderly (Tr 11, 66). Arriving 
at that address, the officers did not see anyone nor hear any 
Activity of a disorderly nature (Tr 18, 19, 27, 73). The police 
officers proceeded to enter the house and knocked on several doors 
until the appellant answered his door (Tr 20, 26--27, 67, 71-72). 
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Appellant denied calling the police when questioned and 


he police started to leave (Tr 11-12, 27-28. 67, 74). At that 


time, Mrs. Knight entered the duplex house and approached the police 
officers (Tr 11-12, 28, 67, 74). She stated that she had called 

the police (Tr 11-12, 28, 67, 74). She further stated that she 
wanted to enter the apartment to get her things and the children 

(Tr 12, 29, 67). Over the appellant's strong objections, the | 
police entered the apartment (Tr 12, 33, 67, 75). 

Once the police were inside the apartment, appellant con- 
tinued to express his objections (Tr 14, 37, 67. 77-78). Words 
resulted between Officer Elliott and the appellant (Tr 117, 119- 

20). Thereafter, Elliott attempted to arrest the appellant for 
disorderly conduct (Tr 15, 38, 68, 84, 120). A struggle ensued 
resulting in the appellant suffering a gun shot wound and a severe 
cut over his right eye (Tr 15-16. 68, 120-122). : 

Appellant was charged with assaulting Officer Elliott and 
Officer Henry in violation of 22 D.C. Code $505a (1967 edition). 

At trial, the defense was that the assault was justified and excu- 
able. The trial judze, however, declined to instruct the Saray 
paar a person may use force to resist an unlawful arrest (Tr 218- 
220). On the contrarv. Judge Gasch specifically instructed the 
jury that a person may not use force to resist any arrest (Tr 250). 
Appellant was convicted of assaulting Officer Elliott but 


was acquitted of assaulting Officer Henry (Tr 254). This appeal 


ollows his conviction. 


provides: 


CONSTITUTIONAL PROVISIONS STATUTES AND RULES 


The Fourth Amendment of the Constitution provides: 

The right of the people to be secure in their ver- 
sons. houses. papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
warrants shall issue, but upon probable cause, Sup~ 
ported by oath or affirmation, and particularly des- 
ecribine the place to be searched, and the persons or 


thines to be seized. 


Title 22. Section 505 of the D.C. Code (1967 edition) 


(a) Whoever without justifiable and excusable cause, 
assaults, resists, opposes, impedes, intimidates, or 
interferes with any officer or member of any police 
force operating in the District of Columbia, or any 
officer or employee of the government of the District 
of Columbia, or any officer or emplovee of the govern- 
ment of the District of Columbia charged with the 
supervision of juveniles being confined pursuant to 
law in any facility of the District of Columbia, 
whether such institution or facility is located within 
the District of Columbia or elsewhere, while engaged 
in or on account of the performance of his official 
duties, shall be fined not more than $5,000 or impris- 
oned not more than five years or both. 
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(b) Whoever in the commission of any such acts uses a 


deadly or dangerous weapon shall te imprisoned not more 


than ten years. 


Title 22, Section 1121 of the D.C. Code (1967 edition) 


provides: 
Whoever, with intent to provoke a breach of the 


peace, or under circumstances such that a breach of 


the peace may be occasioned thereby - 


(1) acts in such a manner as to annoy, disturb, 


interfere with, obstruct, or be offensive to 


others; 


(2) congregates with others on a public street and 


refuses to move on when ordered by the police: 
(3) shouts or makes a noise either outside or 
inside a building during the nighttime to the 
annoyance or disturbance of any considerable num- 
ber of persons: : 


(4) interferes with any person in any place by 


jostling against such person or unnecessarily 


| 
crowding him or by placing a hand in the proximity 


of such person's pocketbook, or handbag; or 
(5) causes a disturbance in any streetcar, rail- 


road car, omnibus, or other public conveyance, by 
| 
upon the seats, or otherwise annoying passengers, 


running through it, climbing through windows or 
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or emplovees, 
shall be fined not more than $250 or imprisoned not more 


than ninety days, or both. 


STATEMENT OF POINTS 
The jury was erroneously instructed that a person may not 


use force to resist an arrest, even though the arrest is unlawful. 


td 


SUMMARY OF ARGUMENT 


Appellant defended himself of the charge of assaulting 
a police officer by attempting to show justifiable and excusable 
eause. The trial court however instructed the jury to the effect 
that resistance to an unlawful arrest would not justify nor excuse 
the assault. Appellant appeals, contending that the instruction 
was contrary to the law in the District of Columbia. 
THE JURY WAS ERRONEOUSLY INSTRUCTED THAT 


A PERSON MAY NOT USE FORCE TO RESIST AN ARREST, 
EVEN THOUGH THE ARREST IS UNLAWFUL. 


{Appellant requests the Court to read the follow- 
ing pages of the transcript: 11-13, 27-32, 37- 
38, 66-67, 73-78, 80-83, 85-86, 114-115, 117-120, 
127, 130, 132, 134, 135, 137.] 


ARGUMENT 


The common law recognized that an attempt to arrest a 
person unlawfully constituted an assault and therefore the person 
sought to be arrested could resist. This view is supported by 
language contained in the orinion bv Justics Peckham of the Supreme 
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Court, in the case of John Bad Elk v. U.S., 177 U.S. 529 (1900), 


here at page 534, it was said: 

At common law, if a party resistec arrest by an 

officer without warrant and who had no right to 

arrest him, and if in the course of that resis~ 

tance, the officer was killed, the offense of 

the party resisting arrest would be reduced from 

what would have been murder, if the officer had 

had the right to arrest, to manslaughter. ... 

If the officer had no right to arrest, the other 

party might resist the illegal attempt to arrest 

him, using no more force than was absolutely 

necessary to repel the assault constituting the 

attempt to arrest. | 
or’ additional statements as to the right to resist unlawful arrest, 
Bee Anderson, Wharton's Criminal Law and Procedure, Section 1628 
1957 edition): Orfield, Criminal Procedure Under the Federal Rules, 
Bection 4:35 (1966 edition): Perkins, Criminal Law, page 997 (24 
pdition, 19863). See also U.S. v. Dike, 332 U.S. 581 (1951), wherein 
he Supreme Court said, at page 595, by way of dictum, “One has an 
ndoubted right to resist an unlawful arrest and the courts will 
phold the right of resistance in proper cases." 

In the District of Columbia, this Court specifically 
belied on the DiRe case in U.S. v. Abrams, 99 U.S. App. D.C. 46, 
237 Fed. 2d 42 (1956). In Abrams, the defendant was charged with 
assault on a police officer. Defendant contended that, at the time 
of the assault, which he denied making, the police officer was 
attempting to arrest him unlawfully. It was noted by the Court that 
the policeman sustained serious injuries. At trial, defendant asked 
he Court to instruct the jury that defendant had the right to 
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resist an unlawful arrest with such force as was in his command and 
necessary to prevent the arrest. 

The trial court refused, and, on appeal, this Court 
affirmed the conviction. In so affirming, the Court said: 

But the right to resist arrest does not extend to 

killing the officer, though it may reduce 2 

homicide from murder to manslaughter. John Bad 

Elk v. U.S., 177 U.S. 529, 20 S. Ct. 729, 44 

L. Ed. 374. Neither does it extend, in such 

circumstances as was shown here, to the inflic~- 

tion of the bodily harm proved. 
Sub silentio, the Court was convinced that the defendant could have 
properly resisted arrest if only reasonable force had been used. 
In the present case, there was no contention at trial that the 
appellant used more than reasonable force. Also, the police officer 


suffered only minimal injuries (Tr. 17-18). 


The District of Columbia Court of Appeals also had the 


opportunity in Curtis v. U.S., 22 A. 2d 840 (1966) to consider 


whether unlawful arrest may be resisted. In Curtis, the police 
were summoned to a hotel in the early hours of the morning when a 
burglar alarm was set off by the defendant. When the officer 
arrived, the defendant was orderly and had violated no law in his 
presence. She was later placed uner arrest and charged with 
vagrancy. At that time she became loud and boisterous, resulting in 
her arrest for disorderly conduct. The Court held that the arrest 
for vagrancy was unlawful on the basis of the fact that the record 
clearly showed that no misdemeanor was committed in the police 
officer's presence. The arrest for disorderly conduct was also 
declared unlawful, the Court stating: 
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The law is well settled that reasonable means 
including physical force may be used to resist 
an illegal arrest. Abrams v. U.S., 99 U.S. App. 
D.C. 46, 237 Fed 24 42 (1956): Williams v. State 
204 Md 55, 102 A. 2d 714 (1954); State v. Robin- 
son, 145 Me. 77, 72 A. 2d 260 (1950): People v- 
Cherry, 307 N.Y. 308, 121 N.E. 2d 238 Tiss4): 
Walters v. State, 403 P. 2d 238 (Okla. Crim. 
App. 1965): Masden v. State, 156 Tex. Cr. R. 
538, 234 S.W. 7a 228 (1951): 6 C.J.S. Assault 
and Battery, Section 92 (1937). This rule of 
law is based on the principle that an illegal 
arrest is an assault and battery, and one so 
arrested may either turn and walk away or match 
force with force to effect an escape. State v. 
Robinson, supra.: People v. Cherry, supra; y Am. 
Jur. Assault and Battery, Section 41 (1936). 


Clearly, the District of Columbia Court of Appeals, relying on this 


,court's decision in Abrams, has continued the common law right to 


resist an unlawful arrest. 


* 


In the instant case, the trial judge refused to instruct 
.the jury that a person had a right to resist an unlawful arrest with 
force (Tr. 218-220). Instead, the jury was instructed: 


If the person knows that the one attempting to 
arrest him is a police officer, he may not use 
force to resist the arrest, even though the 
arrest was unlawful. He must submit to arrest 
and let the Court decide later whether the arrest 
is legally justified (Tr. 251). 


“the jury was further informed that: 
The sole and only question for your consideration is 


whether the defendant is guilty of the offenses for 
which he is on trial (Tr. 252). 


At trial, the government's ease was based solely on the 


testimony of the two police officer's involved, Elliott and Henry. 
Both testified that they received a radio run to 2230 Nicholson 
Street, S.E. for a disorderly (Tr 11, 66). Both also testified that 
8 i 


- 
at the time of their arrival they neither heard nor saw anything of 
3.disorderly nature (Tr 27, '30-31, 73-74). Both testified thev 


nocked on an apartment door and Mr. Knight answered (Tr 11, 27, 


67, 74). Both further testified that shortly after Mr. Knight 


denied calling the police, Mrs. Knight appeared and stated that she 
alled them (Tr 11-12, 28, 67, 74-75). Beyond this testimony, the 
mee police officers contradict each other and themselves. 

ne Considering first the issue of whether the police had the 
authority to enter the apartment. Officer Elliott testified that 
Mr. Knight invited them into the apartment (Tr 12, 28, 29, 30). 
Officer Elliott further testified that Mr. Knight said that he did 
not want any police in his house (Tr 12-13, 32). Further, Elliott 
testified that the appellant put his arms up and that he (Elliott) 
pushed them aside (Tr 12). | Testimony was also elicited that Mr. 
Knight invited them in after first expressing his disapproval (Tr 
13). 

Officer Henry, on the other hand, was not as certain in 
fis testimony. Henry testified that Mrs. Knight “probably” invited 
them in first (Tr 76) but that Mr. Knight also invited them in 
(fr 77). Officer Henry also testified that he did not recall any 
Shoving taking place at the door between the appellant and Elliott 
(Tr 75). He was able to recall, however, that once they were inside, 


appellant continued to object to their presence and requested that 


they leave (Tr 77-78, 83). 


| 
| 
9 Appellant, testifying on his own behalf, unequivocably 
Pores that he at no time invited the police into his apartment | 
lor 115). Appellant did corroborate Elliott's testimony to the 
éxtent that he used his arm to indicate that the police were not 
to enter (Tr 114-115). Appellant further testified that he con- 
tinued his efforts to get the police to leave (Tr 117, 118). 
Appellant's wife testified that she did call the police 
(Tr 132) but she never invited them into the apartment (Tr 135). 
To the contrary, Mrs. Knight testified she asked the police officers 
to stand in the corridor while she went inside to get the children 
dressed (Tr 134). | 
Appellant submits that without the erroneous instruction 
and the limitations placed upon their considerations, the jury 
could have found that the police officers entered the apartment 
without authority. Had the police officers so entered, Mr. Knight 
could have lawfully demanded that they leave and if they refused, 
the appellant could have used such reasonable force as was neces- 
sary to effectuate their removal from the apartment. See 6 An. Jur. 
24 Assault and Battery, Section 87 and Landrum v. U.S., 62 hems 
D.C. 18, 63 Fed. 2d 990 (1933). Following the trial judge's instruc~ 
tions, however, the jury did not need to consider this point xt 
order to convict the appellant. 


. 


Appellant further submits that under all the circumstances 


ef this case, the police were not entitled to enter the apartment 


as a matter of law, even if the wife had invited them in. Testi- 


+ 
mony adduced at trial clearly established that when the police 


pfficers arrived, there was no disorderly conduct (Tr 27, 30-31, 
73-74). All witnesses further agreed that the appellant expressed 
strong disapproval of the police officers' entering. Officer 
Elliott testified that the appellant made no threatening gestures 
towards Mrs. Knight in their presence (Tr 31). Therefore, appellant 
contends that not only was the entrance into the apartment unreason- 
able in viclation of the Fourth Amendment, but that the police 
officers themselves were provoking a breach of the peace, a viola- 
Eon of D.C. Code $22-1121 (1967 ed.) 

> As a further consideration, the appellant submits that 

the trial judge's instructions also prevented the jury from consia- 
ane whether the underlying arrest was lawful. Nowhere in the 
pecord of trial is there any indication the trial court held the 
arrest to be lawful as a matter of law. See Matthews v. U.S-, 

267 A. 24 826 (1970). In the absence of the Court's ruling on the 
legality of the arrest, it was proper for the jury to consider the 
tawfulness of the arrest for disorderly conduct... 

s As to the arrest, Officer Elliott testified on direct 
examination, that the appellant went up to Officer Henry and said 
‘that he could throw them out (Tr 15). Elliott further testified 
that the appellant then shoved Henry against the wall (Tr 15). 
Following that testimony, the following was elicited: 


Q: What were you doing just before he shovec 
you? 


A: Standing against the wall. 
11 


For what reason were you in the apartment at 
that point? 


We were in to assist her to get her clothes, 
to keep. if we could, from her getting hurt 
and so forth. 


Would you describe to the jury the demeanor 
of the defendant at that time? 


He appeared to be angered, still cursing. 


Could you tell whether or not he had been 
drinking? 


Later I smelled his breath and there is a 
slight odor of alcohol. 


Tell the jury what happened after he pushed 
you. 


Then that is when I attempted to arrest him 
for disorderly, grabbed him by the arm, he 
broke loose, come at me, he pushed me over 
against the wall, the furthest back of the’ | 
room, at which time he was hitting me. 

(Tr 15) 


As the transcript indicates, Officer Elliott never testi- 
ied on direct examination that, as a fact, he was pushed prior to 
the attempted arrest. The best that can be said about his testimony 
Zs that he did not respond to the prosecutor's unwarranted assump- 

tion and conclusion. The answer, read with Elliott's testimony 


as a whole, clearly supports a finding that Elliott was shoved only 


| 
- 


after the arrest. 


On cross-examination however, Elliott gave an entirely 
¢ 


different account of the events. Instead of pushing Henry, Elliott 


Said the appellant pushed him (Tr 37). Nothing at all was said 


a 


about Henry having been pushed. Elliott also testified on cross- 
texamination that Henry was standing beside Elliott while this shov- 
ing was going on (Tr 38). 
Officer Henry gave a different version as to what occurred 

“inside the apartment. Besides stating that no shoving took place 
before the police entered (Tr 75), Henry never testified that he 
was shoved. According to Henry, he and Elliott were separated when 
‘the appellant went up to Elliott and shoved him (Tr 80-82, 83, 86). 
,Henry also testified, contrary to Elliott, that the appellant was 
not swinging his fist or hitting Elliott at the time Elliott was 
“shoved (Tr 85). 
p The appellant's testimony presents a third version of 
what occurred. According to the appellant, he continued to express 
*his objections after the police had entered the apartment (Tr 117- 
118). The onlv replies he received to his complaints were threats 
»from Elliott that he would’ be locked up if he didn't shut his mouth 
(Tr 117, 119-120). Finally, Appellant told Elliott to go to hell 
“(tr 120). Shortlv thereafter, Appellant was arrested (Tr 120). 
*Appellant further testified that he did not touch Elliott prior to 
the arrest (Tr 127). 
’ The appellant's wife corroborated the testimony of the 


* appellant to the effect that one of the officers threatened arrest 


if the appellant did not keep his mouth shut (Tr 130). Mrs. Knight 


¥ 
also testified that the appellant went to shove Elliott but that 


“Elliott blocked the shove (Tr 137). At that point Elliott attempted 
to arrest the appellant (Tr 137). 
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Appellant submits that the evidence was so contradictory 
that it was a question for the jury whether the appellant shoved 
Elliott prior to the arrest. It was also a question for the jury 
whether the appellant's arrest was unlawful. Under the proper 
instructions, the jury could have proverly found that the arrest 


was unlawful and that the appellant was justified in resisting. 


o 


Reversal is required as a result of the trial judge's 
erroneous instructions on the right to resist an unlawful arrest. 


The prejudice resulting therefrom is apparent. 


CONCLUSION 


| 
“ “ 55) 
Appellant pravs that this Court reverse his conviction and 


remand the case to the United States District Court for the District 


lof Columbia for a new trial. 


Respectfully scunitceal 
Sy ee 


JOHN A. KENDRICK 
CERTIFICATE OF SERVICE | 


I hreby certify that a copy of the foregoing Brief for 
Appellant was personally delivered this 8th day of March, 1971, 
to Assistant United States Attorney, United States Court House, 
onstitution Avenue and John Marshall Place, N.W.. Yashington,; D.C. 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Whether it was error for the trial judge to instruct the 
jury that a person may not use force to resist an unlawful 
arrest. 


* This case has not previously been before this Court. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,644 


Unrtep States or America, Appellee, 
v. 


Hersert H. Knicut, Appellant. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed February 4, 1969, appellant was 
charged with two counts of assaulting a member of the 
police force, 22 D.C. Code § 505 (a). On January 6, 1970, 
trial began before the Honorable Oliver Gasch, sitting with 
a jury. On January 7 appellant’s oral motion for mistrial 
was granted, and a new trial date was set. On May 22 and 
25, 1970, appellant was tried again before Judge Gasch and 
a jury. Appellant was found guilty on one count of assault- 
ing police officer William J. Elliott and acquitted of assault- 
ing Officer Richard R. Henry. On August 26, 1970, appellant 
was sentenced to imprisonment for one to three years, three 
months to be served in custody and the balance on proba- 
tion. See 19 U.S.C. § 3651. This appeal followed. 

Shortly after noon on November 24, 1968, after a con- 
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siderable amount of drinking, appellant argued with his 
wife, Sarah Knight, over whether they were going to take 
their four children to visit some relatives. As a result of 
the heated argument, Mrs. Knight left the house, walked 
to a nearby service station and called the police (Tr. 112, 
128, 132, 145). 

At 12:52 p.m. on this chilly Sunday, Officers William J. 
Elliott and Richard R. Henry of the Eleventh Precinct, 
Metropolitan Police, received a radio run for ‘‘a disor- 
derly’’ (Tr. 11) at 2230 Nicholson Street, Southeast. Ar- 
riving at this address at about 1:00 p.m., the officers, who 
were in uniform, approached the duplex-type house and 
knocked on the outer front door. Receiving no reply and 
noticing inside a narrow common hallway with two closed 
doors, they realized that the house was actually an apart- 
ment building and entered through the front door (Tr. 
20). After rapping on the door leading to the upstairs unit 
and again receiving no answer, they knocked on the second 
door, which was opened by appellant, clad in undershorts 
and T-shirt (Tr. 11, 67). Officer Elliott asked appellant 
whether he had called the police, to which he replied he 
had not. As the officers turned to leave, Mrs. Knight entered 
the hallway from the outside and stated that she had called 
the police and that she wanted to retrieve her clothes, take 
her children and leave the premises because she was afraid 
of her husband (Tr. 12, 67). She then invited the police 
officers to come inside while she gathered her children and 
clothes (Tr. 12, 67). 

As they entered the apartment, appellant interrupted, 
saying he did not want ‘‘no God damn cops in his house”’ 
(Tr. 67). He ‘‘shoved his arms up in the air,’’ attempting 
to push Officer Elliott, but the officer reacted and fended 
off appellant’s thrust by also raising his arms (Tr. 12-13). 
Both police officers then told appellant to ‘‘calm down,’’ 
and appellant replied, ‘‘Okay, God damn it, come on in, 
come on in’ (Tr. 13, 67). While the police waited inside 
the apartment by the front door, Mrs. Knight went to the 
bedroom and ‘‘started to get the clothes for the children”’ 
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(Tr. 13, 34). After appellant walked to the kitchen and 
gulped down a drink of vodka, he reentered the living room, 
“running around cursing, calling [the officers] everything”’ 
(Tr. 14, 136). Appellant then went to the front door, threw 
it open and angrily shouted at Officers Elliott and Henry 
‘to get the hell out of his house.’’ The police answered 
that they were invited in and would leave when Mrs. Knight 
was ready to go (Tr. 14-15). Appellant then shut the front 
door and approached Officer Henry, saying, ‘‘I can throw 
you all out,’’? and the officer replied, ‘‘You might be able 
to.”? (Tr. 15.) Then, appellant shoved Officer Henry against 
the wall. Officer Elliott grabbed appellant’s arm, telling 
him he was under arrest for ‘‘disorderly’’ (Tr. 15). 
Elliott then told Henry to call for a patrol wagon (Tr. 
38-39). As Officer Henry moved toward the door, appellant 
broke loose by shoving Elliott, then charged him with arms 
flailing, forcing Elliott to retreat (Tr. 39). Officer Elliott 
called to his partner, but by this time Elliott was back in a 
corner against the wall being hit repeatedly by appellant. 
He managed to remove his blackjack from beneath his torn 
uniform and struck appellant above the right eye, causing 
blood to appear on that side of his face (Tr. 43). Appellant 
appeared momentarily stunned and backed out into the 
hallway (Tr. 68). The police officers followed him out to 
the narrow hallway, but appellant again charged Elliott 
and grabbed the officer around the neck and throat. Forcing 
the policeman to arch backward over a ledge, appellant with 
his left hand clutched Elliott’s neck and collar in a choke- 
hold while pummeling him with his right hand so that Elliott 
‘“eouldn’t breathe, [was] getting dizzy” (Tr. 16). Mean- 
while Officer Henry was unable to pull appellant off his 
defenseless partner because of the narrow twenty-six inch 
hallway (Tr. 90, 138). Finally, in desperation, Officer Elliott 
pulled his service revolver and, seeing the outline of ap- 
pellant’s body, shot him. Appellant pulled back and stated, 
“That is it, I quit, you shot me’’ (Tr. 57). He walked out 
from the hallway onto the front porch and sat down with 
his back ‘‘against the frame of the house”’ (Tr. 91). Within 
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twenty-five minutes, an ambulance came and took both 
Officer Elliott and appellant to D.C. General Hospital (Tr. 
5d, 139). 

Appellant and his wife both testified for the defense. 
Mrs. Knight stated that when she met the police at the 
front door of their apartment, she told them to wait there 
and did not invite them inside (Tr. 134). Appellant in- 
sisted that as the police proceeded into the apartment, he 
raised his hand to indicate his opposition to their entry, 
simultaneously saying, ‘‘Wait a minute, you gentlemen 
aren’t coming in here’’ (Tr. 114). Once the police were 
inside the apartment, appellant closed the door to prevent 
a draft on his children, but one of the police officers de- 
manded that it be left open. Appellant objected, claiming, 
‘¢You don’t have any right coming into my house like this,’ 
but the officer snapped back, ‘‘Shut up your mouth or I 
will lock you up’’ (Tr. 117). The argument continued to 
the point where appellant threatened to throw Officer Elliott 
out of his apartment (Tr. 119). As appellant walked from 
the kitchen to the dining room, he brushed by Officer Elliott, 
causing the officer to grab his arm and arrest him. With a 
jerk of his arm, he slipped from the grasp of the policeman 
and was struck with the blackjack above the right eye (Tr. 
120). Bleeding, and attempting to escape from the apart- 
ment, appellant accidentally ran into Elliott, causing both 
men to slip to the floor amidst the blood streaming from 
appellant’s right forehead. As he was lying on the floor, 
appellant heard Officer Elliott exclaim, ‘‘Damn it, stay 
there,’’ and then, according to appellant, Elliott ‘‘stepped 
back a couple of steps and shot me’’ (Tr. 122). As a result 
of the fight with the police, appellant required hospitaliza- 
tion (Tr. 123). 

At trial, the judge instructed the jury that a police officer 
has the duty to use such force as is reasonably necessary to 
make an arrest when resistance is encountered from the 
person to be arrested. The instruction continued, stating 
that a person may not resist an unlawful arrest, but must 
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defer to a later court decision on the arrest’s legality (Tr. 
250-251).* 


ARGUMENT 


The District Court did not commit reversible error in 
instructing the jury that a person may not use force 
to resist an unlawful arrest. 


(Tr. 249-251) 


Appellant contends that it was reversible error for the 
judge to instruct the jury that a person may not use force 
to resist an unlawful arrest. We believe, in light of modern 
demands for law and order in an urbanized society and the 


1 The following is the instruction given by the trial judge: 


A person acts without justifiable or excusable cause if he assaults, resists, 
opposes, intimidates or interferes with a police officer while the officer is 
engaged in the making or maintaining of an arrest, provided that the 
officer uses only such force as appears reasonably necessary under the 
circumstances to effect and maintain the arrest. In making and maintaining 
the arrest, the measure of reasonable force is that which an ordinarily 
prudent and intelligent person, with the knowledge and in the situation of 
the arresting officer, would have deemed necessary. 


If the officer employs greater force than appears reasonably necessary 
under the circumstances to effect or maintain the arrest, the person sought 
to be arrested may defend himself against the officer’s excessive force by 
using such force as appears reasonably necessary under the circumstances 
to protect himself, If the person sought to be arrested defends himself 
against the excessive force by using only such force as appears reasonably 
necessary under the circumstances to protect himself, he acts with 
justifiable and excusable cause. 


When 2 police officer secks to make a lawful arrest or otherwise is 
lawfully engaged in the performance of his official duties, 2 person may 
not seek to prevent the officer from discharging his duties, if he thereby 
creates substantial risk of bodily harm to the officer or to others or 
employs means justifying or requiring substantial force to overcome the 
resistance. If a person resists a lawful arrest, the police officer has the 
right, in fact, he has the duty to use such force as is reasonably necessary 
to make and maintain the arrest, 


If a person knows that the one attempting to arrest him is a police 
officer, he may not use force to resist the arrest, even though the arrest 
is unlawful. He must submit to arrest and Ict the Court decide later 
whether the arrest is legally justified. (Tr. 249-251.) 
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virtually immediate court process surrounding one arrested 
and accused of a crime, that the District Court did not 
commit reversible error in so instructing the jury. To our 
knowledge, there is no decision binding on the District 
Court in this jurisdiction that squarely holds that a person 
may use force to resist an unlawful arrest. Absent such a 
holding, the District Court was correct in applying sound 
publi¢ policy and determining that the law in this jurisdic- 
tion is that a person may not use force to resist an unlawful 
arrest. The court’s interpretation of the law in this juris- 
diction conforms to modern legal thinking. 
The modern rule has been succinctly articulated by the 
Superior Court of New Jersey: 
[A] private citizen may not use force to resist arrest 
by one he knows or has good reason to believe is an 
authorized police officer engaged in the performance of 
his duties, whether or not the arrest is illegal under the 
circumstances obtaining. State v. Koonce, 89 NJ. 
Super. 169, 184, 214 A.2d 428, 436 (1965). 
Both the Uniform Arrest Act and the Model Penal Code 
have also recognized the modern view of the law. Section 
5 of the Uniform Arrest Act provides: 
If a person has reasonable ground to believe that he 
is being arrested by a peace officer, it is his duty to 
refrain from using force or any weapon in resisting 


2 Appellant chiefly relies on three cases which he cites for the proposition 

' that a person may use force to resist an unlawful arrest. In Abrams v. United 

States, 99 U.S. App. D.C. 46, 237 F.2d 42 (1956), cert. denied. 352 U.S, 1018 

(1957), this Court held that the District Court’s refusil to give the requested 

instruction that 2 person may use force to resist an unlawful arrest was not 

' yeversible error under the circumstances of the case. In Curtis v. United States, 

222 A.2d 840 (D.C, Ct. App. 1966), the District of Columbia Court of Appeals 

held that a person who verbally protests an illegal arrest cannot be found 

| guilty of disorderly conduct for the loud and boisterous verbal protest. In 

; John Bad Elk v. United States, 117 U.S. 529 (1900), the Supreme Court 

held that the killing of a police officer may be reduced from murder to man- 

' slaughter where the perpetrator, whose intent was to resist an unlawful arrest, 
Jacked the requisite malice aforethought. 

These three cases cite as dictum an early common law doctrine that there 


is no right to resist an unlawful arrest. They do not affirmatively hold a 
person may use force to resist what he believes to be an unlawful arrest. 
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arrest regardless of whether or not there is a legal 
basis for the arrest.* 
Section 3.04 of the Model Penal Code (Official Draft 1962) 
provides in pertinent part: 
(a) The use of force is not justifiable under this sec- 
tion: 
(i) To resist an arrest which the actor knows is 
being made by a peace officer, although the arrest 
isunlawful .... 
The modern rule that a person may not use force to resist 
an unlawful arrest is required by sound public policy: 
[A]n appropriate accommodation of society’s interests 
in securing the right of individual liberty maintenance 
of law enforcement, and prevention of death or serious 
injury not only of the participants in an arrest fracas 
but of innocent third persons, precludes tolerance of 
any formulation which validates an arrestee’s resist- 
ance of a police officer with force merely because the 
arrest is ultimately adjudged to have been illegal. 
Force begets force, and escalation into bloodshed is a 
frequent probability. The right or wrong of an arrest 
is often a matter of close debate as to which even 
lawyers and judges may differ. In this era of con- 
stantly expanding legal protections of the rights of the 
accused in criminal proceedings, one deeming himself 
illegally arrested can reasonably be asked to submit 
peaceably to arrest by a police officer, and to take re- 
course in his legal remedies for regaining his liberty 
and defending the ensuing prosecution against him. At 
the same time, police officers attempting in good faith, 
although mistakenly, to perform their duties in effect- 


3 See Warner, The Uniform Arrest Act, 28 Va. L. REv. 315, 345 (1942). A 
number of states have enacted legislation modeled after Section 5 of the 
of Uniform Arrest Act: CaL, PENAL Cope § 834 (a) (Supp. 1967); Dev, 
Cope ANN. tit. 11, § 1905 (1953); Inv. Stat. ANN, ch, 38, § 7-7 (1964); N.H. 
Rev. Star. ANN. § 594:5 (1955); N.Y. Pena Law § 35.27 (McKinney 1968) ; 
R.I. Gen, Laws ANN. § 12-7-10 (1956). 
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ing an arrest should be relieved of the threat of physi- 
cal harm at the hands of the arrestee. 


* * * 7 


The concept of self-help is in decline. It is anti- 
social in an urbanized society. It is potentially danger- 
ous to all involved. It is no longer necessary because 
of the legal remedies available. State v. Koonce, supra, 
89 N.J. Super. at 183-184, 214 A.2d at 435-436. 

Congress recently clarified the law in this jurisdiction by 
enacting legislation embodying the modern legal theory on 
the right to resist an unlawful arrest. Section 206 of the 
District of Columbia Court Reform and Criminal Procedure 
Act of 1970, Pub. L. No. 91-358 (July 29, 1970), $4 Stat. 
601, provides: 
It is neither justifiable nor excusable cause for a person 
to use force to resist an arrest when such arrest is made 
by an individual he has reason to believe is a law en- 
forcement officer, whether or not such arrest is lawful. 


4 The House report on the new statute enumerated specific reasons why this 
common-law doctrine allowing the use of force to resist an unlawful arrest has 
become obsolete: 


In today’s urbanized society, there is no valid reason for a rule allowing 
the use of force to resist an unlawful arrest. One arrested and accused 
of a crime is taken immediately, after being processed by the police, before 
2 commissioner or judge. Federal Rules of Criminal Procedure 5(a). The 
person arrested is assured of a hearing with the advice of counsel. Fep, 
R. Criu. P. 5(b) and (¢). Moreover, the person arrested may vindicate 
himself civilly in a suit under the Civil Rights Act of 1871 (42 U.S.C. 
§ 1983). E.g., Monroe v. Pape, 365 U.S. 167 (1961); Basista v. Weir, 
340 F.2d 74 (3d Cir. 1965). 


Today, a person arrested need not fear the hardships that one might 
have endured during early English times when most arrests were made 
by private citizens. Then, long imprisonment could follow an illegal 
arrest because ‘‘ bail for felonies was usually unattainable, and .. . years 
might pass before the royal judges arrived for a jail delivery. Further, 
conditions in the English jails were then such that a prisoner had an 
excellent chance of dying of disease [or physical torture] before trial.’’ 
Warner, The Uniform Arrest Act, 28 Va, L. Rev. 315, 330 (1942). Self- 
help was essential for the individual in days of yore because the processes 
of law were inadequate to protect him. Today, of course, this is no longer 
true. 


Today; because of modern firearms and other dangerous weapons, the 
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The trial judge’s instruction strikes a proper balance 
between the role of the police as the law enforcement official 
and the rights of the citizen at the time of arrest. Any force 
used by a police officer must be necessary and can be used 
only when resistance is offered by the arrestee. Any force 
used in overcoming resistance must be calculated so as only 
to subdue the resister and nothing more. The police officer 


possibility of serious injury to both the arresting police officer and the 
individual who resists is great. ‘‘Today, every peace officer is armed with 
a pistol and has orders not to desist from making an arrest though there 
is forceful resistance.’? Warner, supra, 28 Va. L. Rev. at 330. Accord- 
ingly, the resistor will most likely not succeed in his attempt to escape 
and may suffer scrious injury as a result. Successful resistance is usually 
only possible by shooting the officer or inflicting serious bodily harm on 
him, Usually, the result of an individual forcibly resisting arrest will be 
his failure to escape arrest and injuries to both him and the police officer. 


To permit the individual to forcibly resist an arrest on the basis of his 
judgment as to its legality is to permit him to act in folly. The individual 
is in no position to make an intelligent decision as to the legality of the 
arrest for ‘‘he cannot know what information, correct or incorrect, the 
officers may be acting upon.’’ United States v. Di Re, 332 U.S. 581, 594 
(1947). In those rare instances where resistance is actually being offered 
in the belief that the arrest is illegal, the resister is invariably only acting 
on the belief that he is innocent of the crime. Of course, the innocent are 
the least likely to forcibly resist an arrest and thereby risk making things 
worse. It is the guilty, who fear legal arrest and subsequent conviction 
and incarceration, that will most often forcibly resist arrest and attempt 
to escape. But it is the difficult question of probable cause, not innocence 
or guilt, which determines the legality of an arrest... . 


Society’s interest in protecting the entire community from threat 
of physical harm also demands that an individual peacefully submits to 
an arrest, regardless of its legality. It is the street altercation between 
the police officer who is attempting to perform his duty and the individual 
who forcibly resists that, in our urban society, has increasingly become 
the springboard to general rioting. The Report of the National Advisory 
Commission on Civil Disorders is sprinkled with examples of riots being 
ignited by individuals forcibly resisting arrest and assaulting police 
officers. See Report of the National Advisory Commission on Civil 
Disorders, Ch. 1 (‘‘Profiles of Disorder’’), 1968, ‘‘The former rule 
[of allowing forcible resistence to illegal arrests] ... [has] led to 
riots and violence by fostering a belief on the part of many people that 
they were the sole judges as to whether their arrest was or was not 
proper.’’ People v. Burns, 18 Cal. Rptr. 921, 922 (Super. Ct. App. Dept. 
1962). 


H.R. Rep. No. 91-907, 91st Cong., 2d Sess. 71-73 (1970). 
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‘must tailor that force to fit the circumstances;* for ex- 
ample, the verbal opposition to a parking ticket is quite 
different from the more violent and dangerous resistance 
of an armed robber. If the police officer’s use of force is 
excessive, then the jury is allowed to consider that excess 
in determining whether the accused is guilty of an assault. 
The trial court’s instruction here does not preclude all 
resistance by the arrestee to the point of defenselessness 

‘ or pacifism; on the contrary, a justifiable and excusable 
use of force by the arrestee would be that made in defense 
against excessive police action. Any defensive response 
must also be measured and caleulated only to the point of 
self-protection against that excessive police force. How- 
ever, what the instruction does include is force stemming 
from the arrestee’s subjective evaluation of the arrest’s 
legality. The instruction aims at this layman’s speculation 
during the heat of an arrest on those thorny and difficult 
questions of law that are more appropriate to the delibera- 
tion of the dispassionate courtroom.® 


The instant case provides a very good illustration of the 
point raised in the House Report* concerning the risk of 
injury to both the police officer and the arrestee who offers 
resistance. Appellant attacked Officer Elliott by choking 
him and rendering him nearly unconscious. Officer Elliott’s 
justifiable reaction to this threat of serious bodily injury 


—— 


5 State v. Koonce, supra, 89 N.J. Super. at 177, 214 A.2d at 435. 


®In Montgomery Vv. United States, D.C. Cir. No. 21,423, decided June 11, 
1968 (unreported), the trial judge gave an instruction to the jury similar 
to that given in the instant case. This Court held that the arrest was lawful 
and that an instruction, requested by the defense, that reasonable foree may be 
used to resist a lawful arrest would have been inappropriate. The trial judge 
in that case went on to say when ruling on the instruction that he was going to 
give: 

(T]he idea that every time a person is arrested, he can determine in his 
own mind whether there was probable cause for his arrest, 2 matter that 
the courts in this country, including the Supreme Court, spend months and 
months arguing about in given cases .. - and use all force necessary to 
resist the arrest is... perfectly absurd, and I don’t believe it is the 
law. United States v. Montgomery, Cr. No. 1191-66, Tr. 60. 


7H. R. Rev. No. 91-907, supra note 5, at 72. 
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by drawing his service revolver and shooting appellant 
imperiled appellant’s life and caused him to undergo sur- 
gery and hospitalization. The law should not encourage 
such incidents to happen by permitting resistance to be 
offered by one under arrest, whether the arrest be legal 
or illegal. 

In sum, we strongly submit that no good reason exists 
today for allowing forcible resistance to an illegal arrest. 
A clear and desirable trend was developing before the enact- 
ment of the 1970 statute. Congress now has given substance 
to that trend by establishing it as the law of the District 
of Columbia. Although the new statute does not apply 
retroactively to this case,* we believe, like Congress, that 
the legality of an arrest—which is often a close question— 
should be decided by a court of law without the preliminary 
trial by battle in the streets. The late Judge Learned Hand 
addressed himself to this very issue when he stated: 

The idea that you may resist peaceful arrest .. . 
because you are in debate about whether it is lawful or 
not, instead of going to the authorities which can de- 
termine ... [is] not a blow for liberty, but, on the 
contrary, a blow for attempted anarchy.° 

We urge this Court to uphold the trial judge’s instruction 
that a person may not use force to resist an unlawful arrest. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 
Tuomas A. FLANNERY, 
United States Attorney. 


Joun A. TERRY, 
Joun E. Drury, ITI, 
Assistant United States Attorneys. 


8 The effective date of the new statute was February 1, 1971, See Pub. L. 
No. 91-358, supra, § 901 (a), 84 Stat. 667. 


91958 ALI Proceepines 254, cited in United States v. Heliczer, 373 F.2d 
241, 246 n.3 (2d Cir.), cert. denied, 388 U.S. 917 (1967). 


wy US. Government Printing Office: 1971—424-324/631 


REPLY BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24644 


UNITED STATES OF AMERICA, 
APPELLEE 


HERBERT H. KNIGHT, 
APPELLANT 


APPEAL FROM THE JUDGMENT OF THE 
UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
OF COUNSEL: 


PHILIP H. MANNING JOHN A. KENDRICK 


233 Massachusetts Avenue, N.E. 233 Massachusetts Avenue, N.E. 
Washington, D. C. 20002 Washington, D. C. 20002 
544-3131 544-3131 


Counsel for Appellant 
(Appointed by this Court) 


United States Court of Ar 


tos the Distict of Colsns.e Cotst 


TABLE OF CONTENTS 


Reply Argument . . a5 5 ooo op 3-0 0 6 SS 
THE JURY WAS ERRONEOUSLY INSTRUCTED THAT A 


PERSON MAY NOT USE FORCE TO RESIST AN ARREST 
EVEN THOUGH THE ARREST IS UNLAWFUL 


TABLE OF CASES 
Abrams v. United States, 89 U.S.App.D.C. 46, 
5 , cert denied, 352U.S.1018 (1957) 


Curtis v. United States, 222 A.2d 840 (D.C.Ct.App. 


. o)..4 0) eye el e,, vee fe" Je) jel ser: reper cer er <0k )2ei) Fe. 


Montgome v. United States, D.C.Cir. No. 21,423, 
decided June 11, 1968 (unreported) i 


State v. Koonce, 89 N.J.Super.169, 214 A.2d 428 (1965) 


OTEER REFERENCES 


House of Representatives Report No. 91-907, 
Sist Cong. 2d Session (1570) soo 2 


Appellee argues that the law in the District of Columbia on 
November 24, 1968 did not permit a private citizen to use force 
to resist an illegal arrest. Therefore, appellee believes the 
District Gourt could properly apply sound public policy as re- 
flected in State v. Koonce, 89 N.J. Super.169, 214 A.2d 428 
(1965) and House Report 91-907. The appellee's arguments are 
without merit to support the appellant's conviction. 

Appellee relies principally on the Koonce case, supra., to 
establish that public policy requires the abolition of the common 
law right to resist an illegal arrest. Although Koonce, supra-, 
does abolish the right to use force to resist in New Jersey, ap- 


pellee's reliance on that case is inappropriate for the case 


before this Court. In Koonce, police officers were attempting 


to arrest one of the defendants on a misdemeanor when he resisted 
with the help of his mother. Both were arrested for assault 
on a police officer and were convicted. Appeal followed on the 
grounds that the defendants had a right to use force to resist 
the illegal arrest. 

After agreeing with the defendants that the arrest was un- 
lawful, the Court considered the application of the right to 
resist to the law of New Jersey. The Court noted that: 


While...there is no doubt that the common law rule 
1 


is that a citizen has the right to reasonable re-| 
sistance, even to the extent of force, to an illegal 
arrest by a police officer, and American jurisdic- 
tions, generally, continue to adhere thereto, see, 
e.g., People v. Cherry, 307 N.Y. 308, 12i N.E. 
2nd 238, 240 (Ct. App. 1954), no New Jersey court 
of highest jurisdiction has expressly applied or | 
approved that rule, to our knowledge, nor is it 
declared by legislative enactment, and we are 
therefore free to examine the question of its con7 
tinued justification as part of our non-statutory 
law and contemporary civilization [Citations 
omitted]. (At page 433, 434). | 


The court then went on to consider the Uniform Arrest Act, the 


' Model Penal Code and public policy. Concluding, the Court said 


' that henceforth the law of New Jersey was that a private citizen 


could not use force to resist an unlawful arrest. 
Applying the new law the Court went on to say: 


It must be remembered that when the inculpated conduct 
occurred, it was undoubtedly the general understanding 
that the common-law rule of right of resistance of an 
illegal arrest applied in this State ... the State 

has not argued that the force employed by defendants 
to repel the arrest was excessive. ... 


In the foregoing circumstances, the judicial avocation 
of an altered rule of criminal.l= should have prospec= 
tive application only. See Johnson v. State, f3 

N.d. 422, 429, 144 A2nd 1 (1955), certiorari denied 
350 U.S. 942, 76 S.Ct. 318, 100 L.Ed. 822 (1956); 
State v.Jones, 44 N.M. 623,123. P2c 324 (Sup.Ct.- 1349); 
State v. Stout 90 Okl.Cr. 35, 210 P.2d 199 (Ct.Cr. 
App. 1949): Levy, “Realist Jurisprudence and Pro- 
spective Overruling,” 109 U.Pa.L.Rev. l, 8 (1960) 

21 C.3.S. Courts g 194, P. 328; 20 AmJur2d Courts, 

g 236, p. 563. It is uniformly recognized that it 
would be fundamentally unjust to render criminal, by 
an overruling decision, conduct which was not criminal 
when it occurred. This would be equivalent in effect 
on the accused of an ex post facto statute. (at page 
436, 437). 


Applying these principals to the case before them, the Court 


| 
said: 


For the foregoing reasons, the conduct of the defen- 

dants having been free from criminality when it . 

transpired it will not be rendered criminal by our 

present declaration that, hereafter, as more speci- 

fically stated hereinabove, it shall not be lawful 

to resist a police officer undertaking to effect an 
2 : 


arrest notwithstanding the illegality of the arrest. 
(at page 437). 


She convictions of the defendants were therefore reversed. 

Prior to Fepruary 1, 1971, there was no legislative enact- 
pent or jucicial decision forbidding a private citizen from using 
force to xvesist an illegal arrest in the District of Columbia. 
on the contrary, prior judicial decisions of tie courts in this 
jurisdiction contained dictum expressly favoring the common law 
rule. In Abrams v. U.S., 99 U.S.Arp.D-C. 46, 237 F.2né 42 (1958), 


° 


the United States Court of Appeals for the District of Columbia 


Gircuit recognize¢ that the common law right to resist vas limited 


to reasonable force. Suis silentio, the Court recognizec. anc 
adoptec the common law right to resist an illegal arrest. The 
District of Columbia Court of Appeals in Curtis v- U.S. 2222 24 
g49 (1966), specifically states, with approval, that the right 
to use reasonable force to resist an illegal arrest is well 
settlec. Clearly, this Court and the District of Columbia Court 
of ?ppeals have incicatec that using reasonable force to resist 
an illegal arrest was not forbidden. 

Legislatively, the United States House of Representatives 
has recently had occasion to examine the application of the com~ 
mon law in the Pistrict of Colurbia. In House Report 91-967, 
it is specifically statec 

Although there is no decision in the District of 
Colunbia that clearly holds that a person may use 
force to resist an unlawful arrest, it is commonly 
thought that the early English rule that permitted 
a person to use force to resist unlawful arrest pre- 
vails in the District of Columbia. (page 70). 
The views of the House of Representatives makes it apparent that 
the use of force to resist an unlawful arrest was not a pro- 


hibitee act prior to February 1, 1971. 


In the absence of legislative enactment or jucicial deci- 
3 


| sions squarly prohibiting the use of force in resisting an 

| illegal arrest, this Court is free to detcrnine the applidation 

of the common law rule for the District of Columbia. | 

If this Court should hold that on November 24, 1968, 

| yeasonable force could be used to resist an illegal arrest, 
reversal would be required. Upholding the right to resist 

' would necessarily mean that the District Court erroneously 
instructed the jury. A new trial would be required, for, un- 
like Montgomery v. U.S., D. C. Cir. #21,423 decided June 11, 
1968 (unreported), the District Court did not make a finding 
that the arrest was lawful as a matter of law.1 Therefore, 


the appellant has the right to have jury determine legality 
| 
| 
If, on the other hand, this Court should hold that, on 


of the arrest. 


November 24, 1968, reasonable force could not be used to resist 
any arrest, reversal is also required. To uphold the convic- 
tion upon this basis, would, in the words of the Koonce case, 
“be fundamentally unjust", and would “be equivalent in effect 
on the accused of an ex post facto statute”. 
Reversal is therefore required. 
Respectfully submitted, 


Bphliulle 


wf 
“ ~ 


; 
\_ZOnN A. KENDRICK 
Agtorney for Appellant 
(Appointed by this Court) 


In iténtgomery, supra., the trial judge ruled the arrest 
lawful as a Matter of law, see transcript 152-153. (The 
Government made a point of that ruling in its brief jin 
the Montgomery ‘case, see Footnote 14. 


| 
Appellant here has contended in his brief that his 
arrest was illegal and the Government apparently concedes 
this issue since appellee's brief makes no argument to the 
contrary. 
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